1 O.A.NO. 770/2007

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 770 OF 2007

DIST.: JALGAON

Narendra Walmik Sonawane,
Aged: 36 years, Occu: Service,
R/o Kandari,
Tal & Dist. Jalgaon.
- APPLICANT

VERSUS

1. State of Maharashtra,
Through its Secretary,
The Department of Co-operative,
Mantralaya, Mumbai- 32.

2. Asst. Registrar Co-operative,
Chalisgaon, Dist. Jalgaon.

3. Joint Registrar Co-operative,
Gadkari Chowk, Old Agra Rd.
Nshik-2.

4, The Revenue Commissioner,

Nasik Rd. Nasik.

5. The District Collector,
Collectorate, Jalgaon.

6. The Tahsildar,
Jalgaon.

7. Nathhu Shripat Shinde,
Age — 88 years, Occu- Freedom fighter,
R/o. 20 A “Madhupushpa”, Sharda Colony,
Jilha Peth, Jalgaon.

-- RESPONDENTS
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APPEARANCE Shri H.A. Joshi, learned Advocate
for the Applicant.

Shri V.R. Bhumkar, learned Presenting
Officer for the Respondents.
CORAM :HON’BLE SHRI RAJIV AGARWAL, VICE CHAIRMAN (A)
AND
HON’BLE SHRI J.D. KULKARNI, MEMBER (J)

Date : 23.09.2016.

ORDER
[Per- Hon’ble Shri J.D. Kulkarni, Member (J)]

The applicant was appointed as Assistant Co-
operative Officer and was working at Chalisgaon. He was
appointed from the quota of nomination made by the freedom
fighter. He was nominated by the respondent no. 7, freedom
fighter after following due procedure, his appointment order was

issued.

2. On 8.3.2007, the Assistant Registrar Co-operative
Society, Chalisgaon issued an order dated 8.3.2007, whereby the
applicant has been removed from service. It seems from the
pleadings that the said order was issued in view of some enquiry
held by the Divisional Joint Registrar, Co-operative Society,

Nasik Division Nasik. The order passed by the Divisional
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Assistant Registrar, Co-operative Society, Nasik Division Nasik is
placed on record at paper book page nos. 10 to 14 (both
inclusive). From the said order, it seems that the applicant was
removed from the service because during enquiry it was noticed
that the freedom fighter i.e. respondent no. 7 did not nominate
the applicant and the applicant has shown false relation with the
said freedom fighter. According to the applicant, the impugned
order whereby, the applicant has been removed from service by
respondent nos. 2, 3 and 5 be quashed and set aside and he be

restored to his original post.

3. According to the applicant, the freedom fighter is
grandfather of the applicant and he himself nominated the
applicant prior to 15 years in front of the Executive Magistrate
and two witnesses. The respondent, freedom fighter himself
disclosed the relation with the applicant and the application was
duly submitted for appointment on nomination quota of freedom
fighter. Not only that, the respondent no. 7 i.e. freedom fighter
himself purchased the stamps from the stamp vendor prior to 15
years. The Tahsildar, who conducted enquiry, did not verify the
signature of the applicant as well as that of respondent no. 7

and did not make proper enquiry. The said enquiry is vague and
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incorrect. The Tahsildar did not take statement of respondent
no. 7. The respondent no. 7 was unable to speak and listen as
he was aged about 87 years old at that time and the applicant

has therefore, filed this Original Application.

4. The respondent nos. 2 and 3 have filed their affidavit
in reply and submitted that the applicant was appointed as
Junior Clerk from freedom fighter’s quota vide order dated
29.11.1990. Since the compliant was received, and enquiry was
conducted and during enquiry it was noticed that the
nomination of the applicant was not made by the freedom fighter
and therefore, his nomination was cancelled by the respondent
no. S i.e. the Collector, Jalgaon. Due opportunity was given to

the applicant by issuing show cause notice.

S. The applicant has filed rejoinder affidavit and
submitted that the applicant was working as Clerk on
nomination quota from 1990 and was on permanent post and he
should not have been dismissed/removed from service unless
due enquiry under Rule 8 of the Maharashtra Civil Service

(Discipline & Appeal) Rule, 1979 is held against the applicant.
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6. We have heard Shri H.A. Joshi, learned Advocate for
the applicant and Shri V.R. Bhumkar, learned Presenting Officer
for the respondents. We have also perused the affidavit, affidavit
in reply, rejoinder affidavit and various documents placed on

record by the respective parties.

7. The only material point to be considered in this O.A.
is whether the removal/dismissal of the applicant from the
service on account of his cancellation of his nomination in the
category of freedom fighter without following due enquiry under

Rule 8 of the MCS (D&A) Rules, 1979 is legal and proper?

8. The Applicant has placed on record a copy of the
report submitted by the Divisional Assistant Registrar, Co-
operative Society, Nasik Division Nasik dated 8.3.2007, from
which it seems that some enquiry was conducted against the
applicant as regards complaint filed against him to the effect
that he was not nominated by the freedom fighter. The freedom
fighter Shri Narendra Valmik Sonwane, alleged to have stated in
the said enquiry that the applicant was not son of his real sister
and therefore, nomination was cancelled. Admittedly, no

departmental enquiry was held against the applicant before
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issuing the order of removal. This fact is also not disputed by

the respondents.

0. The learned Advocate for the applicant submits that
there were number of complaints of the persons who are
appointed by nomination under freedom fighter category and
number of Writ Petitions were filed against the said orders before
the Hon’ble Bombay High Court, Bench at Aurangabad. The
Hon’ble High Court in the said Writ Petitions have passed an
order on 11.08.2014 and all the W.Ps. were disposed of as
withdrawn as the Hon’ble Honourable Chief Minister has passed
an order to the effect that the people already in service shall not

be terminated. The said order reads as under :-

“WRIT PETITION NO. 3175 OF 2014 & OTHERS
DATE - 11T™H SEPTEMBER, 2014.

PER COURT :

1) Learned counsel for respective petitioners
submit that the Honourable Chief Minister has
passed an order to the effect that the people already
in service shall not be terminated and the matter is
referred to appointing authorities to take decision
and submit it to the Administrative Department for

further consideration.
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2) Considering the order passed by the
Honourable Chief Minister, the matter was adjourned
so as to enable the learned AGP to take instructions

upon the same.

3) Learned AGP  submits that the
Honourable Chief Minister has passed the said order
and now decision would be taken by the Appointing
Authorities and would be submitted for further
decision to the Administrative Department, for
orders.

4) In the light of the above, learned counsel
for respective petitioners seek leave to withdraw the
writ petitions with liberty to file fresh writ petition, if

occasion So arises.

5) Mr. Kanade, learned counsel appears for
the intervenors and submits that he has already
challenged the said action by way of a separate writ
petition. As the Writ Petitions are sought to be
withdrawn, nothing is being decided on merits by
this Court. In view of this, there is no need to

consider the intervention application also.

6) Writ Petitions accordingly stand disposed
of as withdrawn, with liberty as prayed. In view of
the disposal of the writ petitions, intervention

application stand disposed of.”
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10. The learned Advocate for the applicant has also
invited my attention to one Government Resolution issued by the
Government of Maharashtra on 24.06.1997. It is marked
Exhibit-X for the purposes of identification. In the said G.R., the
Government has taken decision in view of the O.A. No.
137/1997. The said relevant decision and the reason for decision

reads as under:-

“3. 4l 3R 3l Fogd [AFez ARG OIS AT HB Al . 936/90
JITT HBRIE TONHBIT FIEIBTME Fald=] Afeiabist] BRI ARl
qATE] GBI HTORH N 31l AAU A FIANAA B! AAIHB
Jew F-qi@ FA= AldwiEn aiAlRRIE @aFdd gR  aaEac/Fet
SIAIEATERT] APTR] BHIA A3 Al AT [GHetisld BT 2T
G5 31BA. FAB Al AAGAMNER ARG BAA-ATd] BlAE
TARNAZ BIIE] 3] Gogt gegl @iebell w2veria A, FlAHeB d HHar] vest da3l
gt @@ ga-a dB frEla sEicend snega Ad.  SIenudrREl Fl
IfEBone fFaelar A 3pa Sl &az 3qre FBYE DS

FATHAAG AT DA TPI] UBAGBIBIAT 2T &l T 3], 37 AHG
Bt 3B,

8. oI 31T 31391 3 318 B,
[Giegitéest-aien iféaenzaiEt] dieel &er Aavend . Aq2 dleel
BelTat 2ier Aol aa@ie Sguana dieel Sitem-aia a1 & wreiars!
2],
9) AR qArel [Aefl augaar auravenzgl/diael
BRI qifieprel a7vena 2.
R) &R QifEEm-iH] g B! wE)
3) oHT RAdAleT  DHA-AA  BH! BTG

[ATFIGIRZ 1T SIRACA] TeA SFATRNA 1l
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8) I HB FACGAAGER B dvena 3! gidl,
Fe/qaige sld, A BN dFma A farvle
8RIIA 1.

Q) TGz AT Dabae didell dorliEar =il
gagl gegl aiwell aruena A3 add. ada
HIAGE AT TAAE/FNE BB A T
PHA-T@Z [AlEA  enAwlE Q@A JEcge
g wrelag w2

Hq (oregitéiapr-aial afler sneendl wiedleaad AT

T,

FAFRIEGIA AT (e SNGNFAR q Frare.”

11. From Sub Clause S5 of Clause no. 4 as aforesaid it
seems that the Government has issued direction that in case the
nomination from freedom fighter category was found
fabricated/false, it was directed that the departmental action as

per Rules shall be taken against the employee.

12 In this case, it is material to note that the applicant
has been appointed on the post and was working there since
long i.e. from 15.05.1992. All of a sudden, he was removed from
service vide impugned order dated 8.3.2007 i.e. after 15 years
without initiating Departmental Enquiry against him and this

definitely against the Rules.
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13. In this case vide impugned order dated 8.3.2007, the
applicant has already been removed from service w.e.f. 8.3.2007.
The applicant is claiming restoration on his original post with
back pay and allowances. Admittedly, he is not in service since
2007 i.e. from 8.3.2007. The learned Presenting Officer submits
that as per guidelines issued in G.R. dated 24.06.1997 in Sub

Clause 5 of Clause no. 4 it has been mentioned that, “age

FIAlAGMATH] Tepaz dAepell Beaar &dl geEl gepl dlepell avvena A3 ad.  add

AIAAGAAGS AIAE/FNE BFe e A BHA-TNAZ [AEA oAl gead] asge
faaangar wrlag! 2iE . 7 and therefore, the respondents were under
impression that there was no need to make enquiry again and
again, once the enquiry is held by the officer competent by the
Collector, however that is not so. However, in view of the fact
that the applicant has already been removed from service w.e.f.
8.3.2007 and the fact that there is preliminary enquiry report as
per the directions issued as per G.R. dated 24.06.1997 by the
competent authority. We are of the opinion that it will not be
proper to reinstate the applicant immediately. Instead, it will be
in the interest of justice to direct the respondent authorities to
initiate departmental enquiry against the applicant within

stipulated period and the reinstatement and other reliefs may be
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subject to the result of said enquiry. Hence, we pass following

order:-

ORDER

1. The Original Application is partly allowed.

2. The impugned order of removal of the applicant dated

8.3.2007 is quashed and set aside.

3. The respondents are directed to initiate Departmental
Enquiry as per Rule 8 of the M.C.S. (D&A) Rules
1979 and complete the said enquiry in all respect

within six months from the date of this order.

4. The applicant shall be entitled to be reinstated in
service and all consequential benefits, in case, in the

said enquiry the applicant is exonerated.

There shall be no order as to costs.

MEMBER (J) VICE CHAIRMAN (A)
Kpb /DB OA No 770 of 2007JDK



